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HIGH COURT FORM NO.(J) 2 
HEADING OF JUDGMENT ON ORIGINAL APPEAL 

 

IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

Civil Judge 

Tezpur, Sonitpur 

28th February‟2018 

 

TITLE APPEAL NO. 19/2016 

M/s Eastern Co. Proprietor Firm 

Proprietor : Sri Arvinda Nandi 

Main Road, PO- Tezpur  

Mouza - Mahabhairab 

District – Sonitpur, Assam           --- Appellant/ Defendant  

-Vs- 

Anwari Begum (Deceased) 

W/o Abdul Hakim 

Girish Ch. Road, Tezpur,  

Mouza - Mahabhairab   

           District – Sonitpur, Assam        ----- Respondent/ Plaintiff 

Represented by her LHs: 

(1) Md. Imtiaz Anwar 

 Son of Abdul Hakim 

(2) Babbynaz Parbin 

 Daughter of Abdul Hakim 

(3) Sahnaz Parbin 

 Daughter of Abdul Hakim 

(4) Mahajabi Parbin 

 Daughter of Abdul Hakim 

 All are residents of: 

 Girish Ch. Road, Tezpur,  

 Mouza - Mahabhairab   

   District – Sonitpur, Assam. 
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This appeal u/O.41 r.1 and 2 r/w s. 96 CPC against impugned judgment and 

decree dated 15/06/2016  passed by the learned Munsiff, No.1, Tezpur in Title 

Suit No.14 of 2005, decreeing the suit of the respondents/plaintiff, came for 

final hearing on 05-02-2018. 

 

 

Counsel for Appellant :  

Counsel for Respondent  :  

 

 

JUDGMENT 

(1) This appeal has been filed by the defendants challenging the Judgment 

and Decree dated 15-06-2016, passed by the learned Munsiff, No.1, Tezpur, 

in Title Suit No. 14 of 2005, wherein the plaintiff/respondent filed the suit 

against the defendants for eviction of the defendant from the room and 

premises. During pendency of the suit, the plaintiff-respondent expired and 

was substituted by her LHs Md. Imtiaz Anwar, Bubbynaz Parveen, SDahnaz 

Parveen and Manajabin Parveen. 

 

Case Of The Plaintiff /Respondent in the Title Suit:  

(2) The case of the plaintiff is that she was the sole and absolute owner of 

schedule premises and the defendant/appellant had been occupying the suit 

room and premises as monthly tenant for a fixed rental of Rs.750/- payable 

on the first day of each month. The defendant paid the monthly house rent till 

October/2004 but subsequently, defaulted. In the meantime, plaintiff‟s son 

Md. Imtiaz Anwar being unemployed, the plaintiff deiced to pout her son into 

the suit room and premises to start his own business. Thus, the suit room and 

premises was genuinely and urgently and bona fide required by the plaintiff. 
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(3) The plaintiff issued a registered notice dated 10-11-2004 to the 

defendant through her advocate demanding him to quit and vacate the suit 

room and premises by paying the monthly house rents due. However, the 

defendant/appellant despite receiving the notice failed to vacate the suit room 

and premises or clear his rents. It was further prayed by the plaintiff/ 

respondent that the defendant being the defaulter in paying monthly house 

rent and the suit room and premises being required bona fide by the plaintiff, 

the defendant/appellant is liable to be evicted from the suit room and 

premises under the provision of Assam Urban Areas Rent Control Act, 1972 

(hereinafter referred to as the „Rent Control Act‟). Hence, the plaintiff/ 

respondent instituted the suit against the defendant/appellant praying for 

recovery of possession of the suit room and premises; recovery of Rs.2,250/- 

as arrear rents from November‟2004 to January‟2005, recovery of future rent 

@ Rs.750/- per month from February till date of the decree; recovery of 

mesne profit from date of decree till recovery of possession of suit premises, 

cost of the suit and any other relief(s) the Court may deem fit and proper.   

 

Case of the Appellant/ Defendant in the Title Suit:  

(4) The appellant/defendant claimed that there is no cause of action and 

the suit is barred u/s 5 of the Rent Control Act. The defendant claimed that he 

is the tenant of Abdul Hamid Abdul Rahman Firm when the defendant 

business in the name of M/S Eastern Company happened to be a partnership 

firm. Subsequently, the firm was dissolved in the term of an award dated 31-

10-53 and as per the decree the tenanted premises fell under the share of (L) 

Abdul Kadir (plaintiff‟s grand-father). Defendant further claimed that (L) Abdul 

Kadir gave the property to his wife and two grand-daughters, including the 
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plaintiff and in 1975 plaintiff‟s sister gifted her share to the plaintiff. It was 

further mentioned by the defendant that (L) Abdul Kadir gave the suit 

property on 10 years lease to the defendant–firm by registered lease deed 

No.806/1959. Though no fresh lease deed was executed the tenancy 

continued on the terms and conditions of the original lease deed wherein it 

was mentioned that if the defendant wanted to continue to occupy the 

tenanted premises, he would be entitled to get the extension. In the said 

lease deed, it was also mentioned that the defendant will be liable for eviction 

only if he does not make payment of the rental consecutively for three 

months.  

 

(5) The defendant /appellant denied that the rent become payable on the 

first day of each and every month and rather the monthly rent is payable 

during the succeeding month after the end of the month. As per the 

defendant/appellant when he received the notice, he requested the plaintiff to 

continue with the tenancy, however, she demanded abnormal high enhanced 

rate of Rs.3,000/- per month and to deposit Rs.2,00,000/- as „Pagri‟. As 

defendant was unable to pay such rate he was compelled to deposit the rent 

for November‟2004 in the Court u/s 5(4) of Rent Control Act. Defendant also 

denied that the plaintiff‟s son Imtiaz Anwar is unemployed requires the room 

for running his business. Defendant claimed that Imtiaz Anwar is an 

automobile engineer & is in the business of automobile at Guwahati. Even if 

Imtiaz Anwar wants to open some business, he can do so in any of the shops 

in the building and premises at Cemetery Road belonging to his father Abdul 

Hakim. Hence, it is prayed that the suit be dismissed.      
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(6) After going through the available materials, the learned Court of 

Munsiff framed the following ISSUES – 

1) Whether there is any cause of action for the suit?  

2) Whether the defendant is a defaulter in payment of rent for the 

suit room?  

3) Whether the suit premises is required bona fide by plaintiff?   

4) Whether the plaintiffs are entitled to any decree as prayed for? 

5) To what other relief the plaintiffs are entitled to? 

After hearing both the sides and going through the materials available 

on the record, the ld. Munsiff decreed the suit of the respondent / plaintiff. 

Being aggrieved with the Judgment and decree passed by the trial court the 

Appellant/ defendant preferred this appeal.  

 

Grounds for Appeal: 

(7) The appellant prayed that the impugned judgment and decree are 

contrary to the factual parameter of the case as also against law and all 

dictates and cannons of justice. Tat the the appellant/ defendant challenged 

the institution of the suit on account of non-compliance of the provisions of 

law as contained in Order IV Rule 1(3) r/w Order VI Rule 14 CPC. The ld. 

Munsiff also failed to consider that public documents contents being part of 

the case records are not required to be independently proved. The formality 

and the ritual of calling for records for proving that the case for depositing 

rental was instituted by filing petition u/s 5(4) of the Assam Urban Areas Rent 

Control Act, need not be observed. The challan, the public document itself 

shows institution of the Misc. Case. The learned trial court erred in law in 

holding that the premise was bonafide required by the plaintiff.  
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DISCUSSION, DECISION AND REASONS THEREOF: 

(8) I have heard both sides minutely and have gone through the oral and 

documentary evidences available on record and also the pleadings. I have also 

gone through the impugned judgment by Ld. Munsiff. Perusal of the record 

shows that appeal has proceeded ex-parte against the respondents. I have 

heard argument forwarded by the counsel for the appellant and have also 

gone through the Appeal Memo., materials on recorded and the impugned 

judgment. Perusal of Memo. of Appeal reveals that the appellant is aggrieved 

by the decision by the decision of the Ld. Munsiff in the  issue Nos. 2 and 3. 

Hence, these two issues are discussed herein below. 

  

ISSUE NO.2: Whether the defendant is a defaulter in payment 

of rent for the suit room? 

(9) The plaintiff/respondent in her plaint had claimed that the defendant 

paid the monthly house rent till October/2004 but subsequently defaulted. 

However, this was denied by the defendant/appellant. Hence, this issue was 

settled. 

 

Decision of Ld. Munsiff in the Impugned Judgment:  

(10) Ld. Trial Court observed that though the defendant has suggested to 

the PWs that the suit premise does not belong to the plaintiff, however, 

during cross-examination of DW-1 he admitted that Abdul Kadir has gifted the 

property including the suit premises to his two grand daughters. He has also 

admitted that the earlier tenancy agreement was entered between Abdul Kadir 

and the defendant and after expiry of lease period on 31-12-68, the land 

ladies had agreed to continue the tenancy. The defendant as DW-1 had infact 

admitted that Aktari Begum has gifted her share to the plaintiff and hence the 
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plaintiff has got right over the said suit land in respect of the tenanted 

premises. Ld. Trial Court discussed the provisions under Section 5 (1) and also 

u/s 5(4) of the Rent Control Act. Ld. Trial Court observed that PW-2 during his 

cross-examination denied about the execution of lease deed for 10 years or to 

the fact that lease shall come to an end only when the defendant failed to pay 

the rent for consecutively three months. The plaintiff as PW-5 admitted in her 

cross-examination that her husband had filed the suit seeking eviction of the 

defendant and which was decreed. Against the decree the defendant has 

preferred an appeal and the parties entered into a compromise according to 

which the lease agreement for 10 years was made and rent was fixed at 

Rs.750/- payable within succeeding month.  

 

(11) Ld. Trial Court further observed that there is no dispute as to the 

payment of rent after the month of October‟2004. However, the plaintiff 

claimed that the defendant sought payment from November‟2004 onwards 

and has become a defaulter. On the other hand, defendant claimed that he 

had tendered the rent for November‟2004 but the plaintiff refused to accept 

the same for which the rent had to be deposited in the Court. Thus, what has 

to be found out is that whether the defendant is paying the rent in the Court 

and whether he was able to prove that he has paid the rent till date? Ld. Trial 

Court observed that the defendant to discharge the burden has examined 

himself as DW-1 wherein he categorically stated that he had tendered rent to 

the plaintiff but the plaintiff refused to accept the same. DW-1 exhibited rent 

deposit challan for the month of November and December‟2004 as Ext.E(1) 

and E (2).  No other DW was examined to prove that the defendant has 

tendered rent to the plaintiff and on refusal to accept the same, defendant 

had deposited it in the Court. Ld. Trial Court however observed that the 
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evidence of DW-1 remained assailed since the plaintiff failed to disprove that 

defendant has not tendered the rent for the month of November‟2004. DW-1 

also exhibited the rent deposit challans for the month of January‟05 to 

December‟05, January‟06 to December‟06, January‟07 to December‟07, 

January‟08 to December‟08, January‟09 to December‟09, January‟10 to 

December‟10, January‟11 to December‟11 and January‟12 to December‟12.  

 

(12) The defendant also examined official from the office of Munsiff to 

prove the rent deposit cases and these rent deposit cases shows that the rent 

was deposited in the Court and within the succeeding month along with 

process fees and notice to be sent to the OP. Hence, from all these 

documents and evidences, it can be seen that the defendant is not a defaulter 

since he has been making payment of the rent as per provision of the Rent 

Control Act. However, ld. Trial Court observed that the defendant has not 

exhibited or proved any rent deposit cases for the month of June, August and 

October‟05, November‟06, January and May‟08, January and June‟10, March 

and December‟11 and has only exhibited the challans for these months. The 

defendant neither called for the rent deposit cases for those months to prove 

the deposits. Mere exhibition of the challans is not sufficient to prove deposit 

within time along with the requisite process fee and until these are prove by 

calling witnesses and case records, it is deem not proved. Thus, Ld. Trial 

Court held that the defendant failed to prove valid deposit of rent for the 

month of June, August and October‟05, November‟06, January and May‟08, 

January and June‟10, March and December‟11. Ld. Munsiff also observed that 

the defendant has not exhibited any rent deposit cases for the year 2015 and 

till May, 2016. Thus, as per provision of rent Control Act, the defendant 

become defaulter for non-payment rent for the period from June, August, 
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October‟05, November‟06, Jan and May‟08, Jan to June‟10, March and 

December‟11, December‟13, September to December‟14, Jan to December‟15, 

Jan to May‟16. Hence, Issue No.2 was decided in the affirmative and in favour 

of the plaintiff.  

 

My Decision And Reasons Thereof:  

(13) I have heard both sides carefully and have gone through the oral and 

documentary evidences submitted. Ld. Munsiff has very minutely gone 

through each and every rent deposit files that has been called for and has 

rightly observed that defendant can prove the rent payment for only a few 

months however, perusal of record reveals that the defendant failed to call for 

any rent deposit case for the June, August, October‟05, November‟06, Jan and 

May‟08, Jan to June‟10, March and December‟11, December‟13, September to 

December‟14, Jan to December‟15, Jan to May‟16. Unlike what has been 

claimed by the appellant in the „grounds for appeal‟ calling for these Rent Case 

Files and proving them is not a mere formality but ha requirement of law. Not 

only the deposit has to be proved but also serving of notice, taking steps, etc. 

Law is very clear that a tenant has to pay the rent as long as relationship of 

landlord and tenant exists irrespective of the fact whether a suitor an appeal 

is pending. As seen from the documentary evidences submitted, the 

defendant can prove rent payment for intermediate period till December, 

2014. However, from January‟15 onwards there is no evidence to show that 

any rent has been paid by the defendant. As observed by Hon‟ble Gauhati 

High Court in the case of Sobha Biswas and others –Vs- Ranjit Lodh, 

2006 (1) GLT 479 that “ a liability to pay the monthly rent continues even 

during subsistence of a suit. Default during continuation of suit will entitle the 

landlord to a decree of eviction.”     
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(14) In view of the above observation, it is held that the decision of the 

Ld. Trial Court in Issue No.2 is as per provision of law and therefore 

is not interfered with.  

 

ISSUE NO.3: Whether the suit premises is required bonafide by 

the plaintiff? 

(15) The plaintiff/respondent in her plaint had claimed that her son Imtiaz is 

an unemployed youth and therefore the room is required for running a 

business by him. However, this was denied by the defendant/appellant and 

stated that he can run the business from his father‟s other properties too. 

Hence, this issue was settled. 

 

Decision of Ld. Munsiff in the Impugned Judgment:  

(16) Ld. Trial Court observed that the burden is on the plaintiff to prove 

bonafide requirement and in the present case the plaintiff has claimed that 

that suit premises is bonafide required by him so that his son Imtiaz Anwar 

who is an unemployed youth can run a business. During cross-examination, 

PW-2 has reiterated that Anwari Begum had no other property room except 

the suit premises but the husband of the plaintiff do have a shop and a house 

in cemetery road. Imtiaz Anwar has also deposed as PW-3 and he was 

extensively cross-examined. He has stated that he is unemployed youth and 

wants to open a cloth shop in the suit premises. Ld. Trial Court observed that 

the defendant failed to illicit anything from PW-3 Imtiaz Anwar to prove that 

he does not require the suit premises for his own use. PW-4 also corroborated 

the evidence of PW-2 and PW-3. Cross-examination of DW-1 reveal that the 

suit premises is near the main road; whereas the other room is at Kabarkhana 

road which is not the main road. He also admitted that there are cloth shows 
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near the shop room. Ld. Trial Court further held that DW-1 failed to state 

whether Imtiaz Anwar is unemployed or not. The plaintiff as PW-5 also 

deposed that the suit premises required for her son and she corroborated the 

evidence of PW-2, PW-3 and PW-4. Thus, Ld. Trial court held that the 

evidence of PW-1 crystal clear that Imtiaz Anwar is an unemployed youth and 

there is noi other room available for opening any shop for his livelihood and 

the suit premises is found to be genuinely required by him.     

 

My Decision And Reasons Thereof:  

(17) Ld. Trial Court has rightly referred to a decision of Hon‟ble Supreme 

Court in the case of Prativa Devi –Vs- T. V. Krishnan, (1996) 5 SCC 353 

wherein it was held that, “It is settled position of law that the landlord is the 

best judge of his requirement for residential or business purpose and he has 

got complete freedom in the matter.”  In the case of Begum Begum –Vs- 

Abdul Ahad Khan, AIR 1979 SC 272, Hon‟ble Supreme Court observed 

that, “…the distinction between desire and need should doubtless be kept in 

mind but not so as to make even the genuine need as nothing but 

desire……….. The connotation of term used or requirement should not be 

artificially extended nor its language so unduly stretched or strained as to 

make it impossible or extremely difficult for the landlord to get a decree for 

eviction.”  

 

(18) I have gone through the evidences forwarded by the plaintiff and also 

that by the defendant. All the PWs clearly mentioned that plaintiff‟s son is an 

unemployed youth but needs the suit premises for running a cloth business. 

The cross-examination of PWs and that of the DW also reveal to the fact that 

though there is another room owned by the plaintiff‟s husband, however, the 
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suit room is at Kabarkhana road and there are very few cloth shops running 

there and because of which it is viable for opening a cloth shop by the son of 

the plaintiff. Furthermore, as seen above, the Hon‟ble Supreme Court has held 

in cater of decision that if the plaintiff can prove genuine requirement of the 

room then the burden on him should not be so exclusive that his genuine 

requirement is also taken as a motive to vacate the tenant.  

 

(19) I have gone through the discussions and decision of Ld. Munsiff, which 

appears to be very clear and thorough and as per provisions of law. Hence, I 

find no reason to interfere with the decision of Ld. Munsiff in Issue 

No.3.   

 

(20) In view of the above discussions and decisions, the impugned 

judgment and Decree, dated 15-06-2016, passed by the learned Munsiff, 

No.1, Tezpur, in Title Suit No. 14 of 2005 is not interfered with & is 

upheld. Hence, the appeal is dismissed. Parties will bear their own costs. 

Prepare a decree accordingly. 

 

The appeal is disposed of on contest. 

 Send down the Case Record, alongwith a copy of this judgment to the ld. 

Court. 

 

Given under my hand & seal of the Court on the 28th February‟ 2018. 

 

 

(Munmun B.Sarma) 

Civil Judge 

                         Tezpur, Sonitpur 


